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SANITARY LEGISLATION. 



COURT DECISIONS. 



NEBRASKA SUPREME COURT. 

Regulations of Municipal Board of Health — Not Valid Outside of the Municipality — 
Nebraska Laws Construed. 

State v. Temple. (Mar. 4, 1916.) 

The board of health of the city of St. Paul, Nebr., adopted a regulation making it unlawful to maintain 
a slaughterhouse outside the city but within 130 rods of the city limits. The court held that under 
the laws of Nebraska the regulation was not valid, as the power of the board of health did not extend 
beyond the city limits. 

[156 Northwestern Reporter, 1083.] 

Sedgwick, J.: The board of health of the city of St. Paul adopted regulation No. 1, 
"to secure the general health and to prevent nuisance within the limits of said city, 
and providing penalties." Among many other things, this regulation recited: 

It shall be unlawful for any person to erect, keep, or maintain any slaughterhouse within the limits of 
the city of St. Paul, or within one hundred and thirty (130) rods outside the city limits on the east, and 
160 rods outside of the city in all other directions; and no slaughterhouse shall be kept or maintained within 
20 rods of any dwelling house or public traveled road at any place within one mile of said city limits. 

A complaint was filed in the police court of the city charging that this defendant 
did unlawfully maintain a slaughterhouse "within 130 rods of the east corporate line 
of said city, to wit, within 35 rods thereof." He was found guilty in the police court, 
and appealed to the district court for Howard County, where he was tried by the court 
without a jury and again found guilty and sentenced to pay a fine and the costs of 
prosecution. The defendant has brought the case to this court for review and assigns 
several grounds for reversal; the principal one being that the regulation of the board 
of health is void for want of jurisdiction or power to make it. 

Any fair, reasonable doubt concerning the existence of power (of the city itself) is resolved by the courts 
against the corporation, and the power is denied. * * * These principles are of transcendent impor- 
tance, and lie at the foundation of the law of municipal corporations. 1 Dillon, Municipal Corporations 
(4th Ed.), § 89: 

A municipal corporation possesses only such powers as are expressly conferred upon it by statute, or are 
necessary to carry into effect some enumerated power. State v. Irey, 42 Neb. 186, 60 N. W. 601. 

The prosecution relies upon sections 5006, 5015, 5017, 5106, Revised Statutes, 1913. 
Section 5006 provides: 

The mayor shall have such jurisdiction as may be vested in him by ordinance, over all places within 
five miles of the corporate limits of the city, for the enforcement of any health or quarantine ordinance and 
regulation thereof, and shall have jurisdiction in all matters vested in him by ordinance, excepting taxa- 
tion, within one-half mile of the corporate limits of said city. 

The mayor and council enacted an ordinance that: 

The mayor be and "he is hereby vested with jurisdiction and with authority over all places and territory 
within the limits of said city and within five miles thereof to enforce the rules, regulations, and ordinances 
of the board of health of said city, and the quarantine ordinance and regulations of said city, city council, 
and board of health." 

(1949) 



July 21. 1910 1950 

It seems to be contended that this ordinance is a recognition of the jurisdiction 
and power of the board of health to make the regulation in question, and would there- 
fore give some force and effect to that regulation as an ordinance of the city. It is not 
necessary to determine in this case whether the mayor and council of a city of the 
second class having more than 1,000 and less than 5,000 inhabitants have jurisdiction 
by ordinance to prohibit slaughterhouses outside of the city limits and within five 
miles of (ha city. Whatever may be thought of the power of the mayor and council 
in that regard, it is manifest that this ordinance was not intended, and could not have 
the effect, to give vitality and force to the regulation of the board of health in the 
matter in question. 

Section 5015, Revised Statutes, 1913, gives the mayor and council of the city power 
"to make regulations to prevent the introduction of contagious or infectious diseases 
into the city, to make quarantine laws for that purpose and to enforce the same within 
five miles of the city; to create and establish a board of health to consist of the mayor, 
who chall be chairman, the city physician, who shall be secretary, the president of the 
city council, and the marshal of such city." It then contains the provision: 

A majority of such board shall constitute a quorum to enact ordinances for the enforcement of all rules, 
regulations, and orders of said board, and provide fines and punishments for the violation thereof. 

There is no doubt that the legislature could authorize a municipal corporation to 
enact suitable ordinances for the government of the city and "provide fines and pun- 
ishments for the violation thereof." It may well be doubted whether the legislature 
could confer such power on the board of health. However that may be, it is mani- 
fest that it is not the purpose of this section to confer such power as the board of health 
has undertaken to exercise in the regulation in question. The section relates to quar- 
antine and the prevention of contagious and infectious diseases in the city. The 
legislature could not have intended to empower a board of health to define and pro- 
vide punishment for crimes committed outside of the city. If such board could be 
given such powers and could exercise them outside of the city, by the same reasoning 
they could exercise them anywhere within five miles of the city limits — which, of 

course, was never intended by the legislature. 

******* 

We do .not mean to be understood as holding that the mayor and council of a city 
an not by ordinance prevent the maintenance of a slaughterhouse in the vicinity of 
a city of this class. That question is not involved in this case. The regulation of the 
board of health under which this defendant was prosecuted is invalid. 

The judgment of the district court is reversed, and the cause dismissed. 

Lctton, J., concurs in conclusion; Rose, J., dissents. 



